
UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 
Rules Concerning Certification of the Electric  ) 
Reliability Organization; and Procedures for  ) Docket No. RM05-30-000 
the Establishment, Approval, and Enforcement ) 
of Electric Reliability Standards ) 
 

COMMENTS OF THE NEW YORK STATE RELIABILITY COUNCIL 

Pursuant to Rules 212 and 213 of the Commission's Rules of Practice and Procedure, 18 

C.F.R. §§ 385.212 and 385.213 (2005), the New York State Reliability Council (“NYSRC”) 

submits these comments in response to the Federal Energy Regulatory Commission’s 

(“Commission”) Notice of Proposed Rulemaking on Rules Concerning Certification of the 

Electric Reliability Standards issued on September 1, 2005 (“NOPR”).1  In support hereof, the 

NYSRC respectfully states as follows. 

I. Background 

The NYSRC was formed under an agreement (“NYSRC Agreement”) among the 

members of the New York Power Pool (“NYPP”), as an essential component of the 

establishment of a competitive wholesale electricity market in New York State and the creation 

of the New York Independent System Operator, Inc. (“NYISO”).  A second agreement 

(“NYISO/NYSRC Agreement”) established the relationship between the NYISO and the 

NYSRC.  The Commission approved these agreements in July of 1999, along with its approval 

of the NYISO.2 

                                                 
1   Rules Concerning Certification of the Electric Reliability Organization; and Procedures for the Establishment, 
Approval, and Enforcement of Electric Reliability Standards, Notice of Proposed Rulemaking, IV FERC Stats. & 
Regs., Proposed Regs. ¶ 32,587 (2005). 
 
2   See Central Hudson Gas & Electric Corp., et al., 88 FERC ¶ 61,138 at 61,381 (July 29, 1999). 
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Under the Commission-approved restructuring, the NYPP was replaced by the NYISO as 

the entity with the primary responsibility for the reliable operation of the State’s bulk power 

system.  The NYISO also assumed responsibility for administration of the newly established 

competitive wholesale electricity market.  The NYSRC was assigned responsibility to promote 

and preserve the reliability of the New York State power system, through the development of 

Reliability Rules to be complied with by the NYISO in its operation of the State’s bulk power 

system and by all NYISO market participants.3  The NYSRC Agreement approved by the 

Commission expressly provides that the NYSRC Reliability Rules must comply with reliability 

standards, regulations, criteria, procedures and rules established or imposed by the North 

American Electric Reliability Council (“NERC”), the Northeast Power Coordinating Council 

(“NPCC”), the Commission, and the New York Public Service Commission.4  The NYSRC 

Agreement also provides that the NYSRC may adopt additional Reliability Rules that it deems 

necessary to meet the unique reliability needs of New York State.5  The NYSRC has adopted 

Reliability Rules that are more specific, more stringent, or that supplement the NERC or NPCC 

reliability standards in order to meet the special requirements of the New York Control Area 

(“NYCA”).  The special requirements of the NYCA include the specific electric system 

characteristics and demographics of New York State given the configuration of the State’s bulk 

power system, and the severe consequences that result from power interruptions in the New York 

Metropolitan Area. 

Under the recently enacted legislation, the NYSRC’s Reliability Rules would conform to 

Electric Reliability Organization (“ERO”) reliability standards approved by the Commission, as 

                                                 
3   “New York State Reliability Council Agreement,” at § 2.02, available at 
http://www.nysrc.org/pdf/nysrc_agreement.pdf/. 
4   Id. at § 3.01. 
5   Id. at § 3.01. 
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required by the NYSRC Agreement, and may be more specific or more stringent when necessary 

to meet the specific requirements of the NYCA. 

II. General Comments on NOPR 

In addition to responding to some of the specific questions posed in the NOPR, the 

NYSRC requests that the Commission consider the following general comments with respect to 

the relationship between the ERO and Regional Entities. 

For many decades regional reliability organizations have played a crucial role in 

protecting the reliability of the bulk power system.  In the Northeast, for example, the NPCC 

over many years has developed very substantial expertise in the development of reliability 

standards that supplement NERC standards and provide more specific or stringent requirements 

needed to protect reliability in the New York/New England/Eastern Canadian region.  NPCC 

also has developed extensive expertise in the monitoring, implementation and enforcement of 

reliability standards and has an unparalleled understanding of the structure of the bulk power 

system and the special reliability needs of its region. 

Congress recognized the important role of regional reliability entities by providing a 

place for Regional Entities in the statutory framework of the Electricity Modernization Act of 

2005.6  In adopting regulations to implement the legislation, the Commission should recognize 

the historic importance of regional reliability organizations and their special expertise and 

knowledge with respect to the reliability requirements within their regions.  Consequently, the 

Commission’s regulations should clearly define the responsibilities of Regional Entities to 

ensure that they will continue to play an important role in the development and enforcement of 

                                                 
6   The legislation also expressly states that it does not preempt the authority of any state to take action to ensure the 
reliability of electric service within that state, as long as the state action is not inconsistent with any reliability 
standard.  The legislation also recognizes the need for more stringent reliability standards in the State of New York.  
(See the Savings Provisions under FPA § 215(i)(3), 16 U.S.C. § 824o(i)(3)). 
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reliability standards needed to maintain reliability in their regions, which is consistent with the 

provisions and intent of the legislation. 

Specifically, the Commission’s rule should include an appropriate definition for 

reliability standards proposed by a Regional Entity applicable to its region (i.e., “Regional 

Reliability Standards”).  The rule should provide that Regional Reliability Standards must be 

consistent with generally applicable ERO standards but may be more specific or more stringent.  

The rule should establish a standard by which the ERO and the Commission will consider a 

regional reliability standard proposed by a Regional Entity.  In addition to the requirements 

generally applicable to ERO standards, regional reliability standards should be reasonably 

necessary to address the particular reliability needs of the region.  In addition, the Commission’s 

regulations should provide a process for Commission review of an ERO decision not to accept a 

proposed regional reliability standard.  There can be no valid assumption that the ERO’s 

rejection of a regional reliability standard proposed by a Regional Entity is in the public interest.  

Only the Commission can properly make that decision. 

The NOPR places some emphasis on consistency of reliability standards within an 

interconnection.  While there may be some need to address regional variations in reliability 

standards that have been clearly demonstrated to adversely affect reliability in other regions, 

consistency in itself should not be an overriding goal of the Commission.  It should be noted that 

the legislation does not identify conformity of all reliability standards as a goal.  In fact, it clearly 

contemplates that Regional Entities will propose standards applicable within their regions.  More 

important, bulk power systems vary by region, as does the need to adopt reliability standards to 

address the particular requirements of regional systems.  Current regional standards have been 
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developed over decades based on extensive experience and an in depth understanding of regional 

bulk power systems.   

There is no justification for assuming that existing regional reliability standards do not 

have a sound technical basis and are not needed to maintain an adequate level of reliability.  In 

fact, the Commission recognized the importance of more specific and more stringent reliability 

standards in its Policy Statement on Matters Related to Bulk Power System Reliability.7  The 

Commission clarified its statement by stating that more stringent regional standards could be 

based on  factors such as population density, heavy reliance on forms of transit that use electrical 

power, the number of high rise buildings and the location of financial centers, as well as physical 

differences in bulk power systems.8  If the Commission’s rule weakens existing regional 

reliability standards or undermines the ability of regional reliability organizations to develop 

needed regional reliability standards, it will reduce the level of electric system reliability, not 

strengthen it.  Because of the interconnected nature of the bulk power system, a reduction in 

reliability in one region will undermine the reliability of neighboring regions and the nation.  

Such a result would be contrary to the intent of Congress, which was to strengthen electric 

system reliability through the adoption of mandatory national reliability standards, not to weaken 

the more specific or more stringent standards needed to protect system reliability in particular 

regions. 

III. NYSRC Comments on Specific Questions Posed in the NOPR 

Definitions 

Comment 

                                                 
7   See Policy Statement on Matters Related to Bulk Power System Reliability, 107 FERC ¶ 61,052 (Apr. 19, 2004). 
8   See Policy Statement on Matters Related to Bulk Power System Reliability, "Order Granting Request for 
Clarification," 108 FERC ¶ 61,288 at PP 3-4 (Sept. 22, 2004). 
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A definition should be added to the proposed rule for “Regional Reliability Standard” to 

describe a reliability standard proposed by a Regional Entity for application within its region that 

is approved by the Commission.  The definition should provide that a regional reliability 

standard must be consistent with generally applicable ERO reliability standards but may be more 

specific or more stringent in order to meet the particular reliability requirements of the region.  

The definition should be similar to the definition of Regional Reliability Standard in the current 

NERC Reliability Standards Development Process, such as the following: 

Regional Reliability Standard:  A Reliability Standard applicable 
within a particular region that is not inconsistent with, but may be 
more stringent, add detail to, or implement an ERO Reliability 
Standard, or may cover matters not covered by an ERO Reliability 
Standard. 

 
A definition also should be added for “Regional Variance.”  The term regional variance 

does not appear in the legislation but is used in the NOPR.9  However, this term is similar to the 

term Regional Difference, currently used in the NERC Standards Development Process.  The 

proposed rule should include a definition of Regional Variance, such as the following: 

Regional Variance:  An aspect of an ERO Reliability Standard that 
applies only within a given region.  A Regional Variance may be 
used, for example, to exempt a particular region from all or a 
portion of an ERO Reliability Standard that does not apply to that 
region, or may establish different measures or performance criteria 
necessary to achieve reliability within that region. 

 
Approval of Reliability Standards 

Paragraph 46 of the NOPR states that the Commission is not required under the 

statute to give due weight to the technical determinations of Regional Entities not 

organized on an Interconnection-wide basis or to establish a presumption with regard to 

                                                 
9  NOPR at P 80. 
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the reasonableness of any Reliability Standard proposed by such Regional Entities for 

consideration by the ERO. 

Comment 

While the legislation requires the Commission to give due weight to technical 

determinations of Regional Entities organized on an Interconnection-wide basis and establishes a 

rebuttable presumption in favor of the reasonableness of a reliability standard proposed by such a 

Regional Entity, it does not prevent the Commission from according due deference to the 

technical determinations and reliability standards proposed by other Regional Entities, when 

such deference is warranted.  The legislation provides for a certification process in which a 

Regional Entity will have to demonstrate, pursuant to Commission regulations, that it satisfies 

the criteria generally applicable to an ERO, including the ability to develop and enforce 

reliability standards that provide for an adequate level of reliability of the bulk power system.  

Satisfaction of these criteria provides a sufficient basis for the Commission’s providing due 

deference to the technical determinations of a Regional Entity and the reasonableness of 

reliability standards it proposes for its region.  In fact, not providing due deference to the 

decisions of a Regional Entity would be inconsistent with the requirements imposed on Regional 

Entities and with the spirit of the legislation, which clearly contemplates that Regional Entities 

will have sufficient technical expertise and the proven ability to develop and propose necessary 

and effective reliability standards for their regions.  

Paragraph 46 of the NOPR states that the Commission expects a greater level of 

uniformity among Reliability Standards approved for Regional Entities not organized on 

an Interconnection-wide basis. 

Comment 
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Uniformity among reliability standards should not be an overriding goal of the 

Commission’s rule.  The legislation is designed to establish a system of mandatory national 

reliability standards.  It does not suggest or require that reliability standards that exceed national 

standards be weakened or eliminated for the sake of uniformity.  Existing regional reliability 

standards have been developed over decades and represent the lessons learned through hard 

experience, as well as the extensive technical expertise of regional reliability organizations.  

Furthermore, there is no justification for a presumption that a lack of uniformity has a negative 

impact on reliability.  In fact, the Commission should accord due deference to existing regional 

and sub-regional reliability standards established by the existing regional reliability entities.10 

Paragraph 55 seeks comment on how the Commission should apply the statutory 

standard of “just, reasonable, not unduly discriminatory or preferential and in the public 

interest,” when reviewing proposed Reliability Standards. 

Comment 

The standard applied by the Commission must by necessity be a general one, such as 

“reasonably necessary to maintain an adequate level of reliability of the bulk power system.”  In 

reviewing reliability standards, it is essential that the Commission accord appropriate deference 

to the experience and technical expertise of the ERO and Regional Entities. 

An extraordinary amount of time and effort has gone into the development of existing 

reliability entities and the existing national and regional reliability standards.  There is no 

indication that Congress intended that the work of these organizations and the standards they 

have developed be ignored.  Rather, the clear intent of the legislation is that reliability be 

strengthened by making the current standards mandatory and enforceable.  The Commission 

                                                 
10   See Policy Statement on Matters Related to Bulk Power System Reliability, 107 FERC ¶ 61,052 at P 31 (stating 
that “the Commission supports regional standards that are necessary to account for physical differences in the bulk 
power system and are no less stringent than, and not inconsistent with, NERC’s reliability standards.”) 
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should take full advantage of the experience of existing reliability organizations and the 

reliability standards they have developed over many years, and then seek to improve upon them 

on an incremental basis. 

Paragraph 66 states that the Commission believes that the imposition of penalties 

should not be limited to monetary penalties but may include limitations on activities, 

functions, operations, or other appropriate sanctions, including the establishment of a 

publicly available watch list composed of major violators. 

Comment 

The NYSRC agrees that penalties should not be limited to monetary penalties.  Virtually 

all of the entities subject to reliability standards will also be subject to federal and/or state 

regulatory and statutory requirements.  Non-monetary sanctions on such entities may be more 

appropriate and more effective than monetary penalties.  Non-monetary sanctions also avoid any 

implication that there is an acceptable “price” that may be paid to avoid compliance with a 

reliability standard. 

Delegation of Certain Electric Reliability Organization Authority to Regional Entities 

Paragraph 80 states that the Commission interprets the legislation as meaning the 

delegated authority a Regional Entity would possess would be the authority to enforce 

Reliability Standards approved by the Commission in a specific region.  The paragraph 

further states that a Regional Entity may also propose Reliability Standards to the ERO, 

that, if ultimately approved by the Commission, would become “regional variances” in a 

specific region.  Any such approval would be ERO variances, not Regional Entity 

Reliability Standards, since it would be the ERO, not the Regional Entity, that submits the 

proposed Reliability Standard to the Commission for its review.  
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Comment 

The forgoing statement is an unnecessarily narrow reading of the legislation.  A Regional 

Entity is authorized to propose reliability standards, and to be certified it must demonstrate that it 

has the ability to develop reliability standards that provide for an adequate level of reliability of 

the bulk power system.11  A Regional Entity’s authority to develop and propose appropriate 

standards applicable to its region is no less important than its ability to enforce standards.  

Furthermore, limiting a Regional Entity’s delegated authority to the enforcement of standards 

would appear to be clearly inconsistent with the authority granted to Regional Entities by the 

legislation. 

As noted in our comments above, definitions should be included in the rule for Regional 

Reliability Standard and Regional Variance.  If approved by the Commission, a regional 

reliability standard would become an ERO reliability standard, but its application would be 

limited to a specific region.  Under the proposed definition, a regional reliability standard could 

not be inconsistent with generally applicable reliability standards but could be more detailed or 

more stringent when necessary to meet the particular reliability needs of a region.  There would 

be no conflict, therefore, between generally applicable ERO reliability standards and regional 

reliability standards. 

Paragraph 84(1) requests comments on whether the Commission should prescribe a 

size, scope or configuration requirement for Regional Entities. 

Comment 

The NYSRC suggests that it would be preferable for the Commission not to prescribe 

size, scope or configuration requirements for Regional Entities at this time.  Regional Entities 

initially should be required to meet only those requirements set forth in the legislation.  Over 
                                                 
11   FPA §§ 215(e)(4)(B) & 215(c)(1), 16 U.S.C. §§ 824o(e)(4)(B) & 824o(c)(1). 
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time, and in consultation with the ERO, Regional Entities and other interested parties, the 

Commission may consider size, scope and configuration requirements for specific Regional 

Entities. Size, scope, and configuration, however, should not be considered in isolation.  

Expanding the size and scope of a Regional Entity does not necessarily mean that it would more 

effectively develop, monitor and enforce reliability standards. 

Paragraph 84(2) and (3) seek comments on the role of the Regional Entities in 

relationship to the ERO, and whether Regional Entities should have any authority in 

addition to enforcement and the proposal of Reliability Standards to the ERO. 

Comment 

As previously noted, the Commission’s regulations should clearly define a Regional 

Entity’s ability to develop and propose, as well as enforce, reliability standards.  A Regional 

Entity should be authorized to propose regional reliability standards applicable within the region 

when such standards are reasonably necessary to address the particular reliability needs of that 

region.  The regulations should provide for review by the Commission of an ERO decision not to 

accept a regional reliability standard proposed by a Regional Entity, to ensure that the rejection 

of the proposed standard is in the public interest. 

Paragraph 84(5) seeks comments on the extent to which the ERO should require 

uniform processes in matters including governance, collection of dues and fees, compliance 

monitoring and enforcement action procedures. 

Comment 

Initially, the ERO’s requirements for Regional Entities should be limited to the 

requirements set forth in the legislation.  The entities seeking delegated authority will almost 

certainly be long-standing reliability entities with established governance structures and 
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procedures.  There is not a sufficient basis at this time for imposing uniform requirements on 

these entities.  Over time, the ERO and Regional Entities may develop common governance 

structures and procedures, to the extent that would be beneficial. 

Paragraph 84(9) seeks comments on whether the Commission should set the 

standard by which Regional Entity applications to the ERO will be reviewed or should the 

ERO be allowed to determine the standard.  The Commission also seeks comments on 

whether a higher standard should apply to Regional Entities that are not organized on an 

Interconnection-wide basis. 

Comment 

The requirements for certification of a Regional Entity are set forth in the legislation, and 

the ERO should not be authorized to impose requirements in addition to the statutory 

requirements.  A higher standard should not apply to Regional Entities not organized on an 

Interconnection-wide basis.  While the legislation creates a rebuttable presumption that a 

Regional Entity organized on an Interconnection-wide basis meets the statutory requirements, the 

same statutory requirements are applicable to all Regional Entities. 
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IV. Conclusion 

WHEREFORE, in view of the foregoing, the New York State Reliability Council 

respectfully requests that the Commission issue a Final Rule consistent with the comments 

provided herein. 

 Respectfully submitted, 

 

 

 

_______________________ 

Bruce B. Ellsworth 
Chairman 
NYSRC Executive Committee 
46 Tamarack Road 
Hopkinton, NH  03229 
Telephone:  (603) 746-3447 
Email:  ellsworth@conknet.com 
 
 
 

 

Dated: October 7, 2005 
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